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MR. WILSON x May it pleas* the Court, as Tenor Honor 
knows my partner Frank Strickier and I represent the defendants 
in last Friday's indictment — two of then — Hr. Balt!swan and 
Mr. Bhrliohaan. 

Having learned from the p r e s s that in the same instance 
when the Grand Jury handed down the indlotasat, handed do wn 
something which has been sailed a report, sonsagmnlart by a 
bulging briefcase and it has been established I think I nay be 
permitted to say, in conferences that the tue are interrelated. 

Having no idea as to the contents of either of these 


and in the selfish interest of our two clients as to whether it 
was proper for this action to have been taken by the Grand Jury. 
We still have no idea of the contents of either ef the so-called 
two-page report nor of the contents of the briefsase. 

Wa worked on Sunday and Monday morning to prepare a 
letter to Your Honor, copy ef which eases now to bo generally 
well known according to the nows madia. 

THE COURTI Doesn't look like you can keep any secrets, 

does it? 

MR. WILSON* I have given up hoping for it to tell you 
the truth, and that is one of the things Z want to nea t i on this 
morning after I discuss a couple of law points. 

I would like to read ay letter to Tour Honor If you 
will permit ms. It la dated March 4, addressed to Tour 


Honor* 
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"Dear Chief Judge Siricai 

"Aa Nr. 8trickier an & I have bean told, whan 
the Grand Jury returned an indict men t last Friday 
against our clients and others, mm kind of report 
was also presented by the Grand Jury aeooaqaanied 
by a 'bulging briefcase' handed up to by one of the 
prosecutors. Of course, ve have no infernation as 
to the contents of the report or of the briefoase. 
All us do knew is that this action of the Grand 
Jury overhangs the indictment of our clients, and 


We footnoted that paragraph with a reference to two 
cases, one frost Judge Weinfeld, United States District Court for 
the Southern District of Mew York, and the other free the 
Sixth Circuit, llsaenart v. Brown, affining a acre elaborate 
opinion in the District Court below. Both of which we think 
establishes a legal position of ourselves to speak to this 
problem. 


"The Grand Jury which acted last Friday is a 
regular Grand Jury, and according to the law and 
practice in the District of Columbia, has no p o wer 
to do other than indict or ignore.• 

There ia a footnote to that in which we cited to 
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Tour Honor the beginning of this doctrine in the District of 
Columbia in 1911 in the case of Poston ▼. Washington, Alexandria 
and Mt. Vernon Railroad Company, 36 App. D.C. 359. Z should add 
by nay of interruption of ay reading of this letter that with 
soma lack of modesty X have kept abreast of hath the civil and 
criminal law of tha District of Columbia for the last 59 years 
and I think X can say to Tour Honor something which Tour Honor 
nay already know, that X an unaware of any special report of a 
Grand Jury being received in this jurisdiction in at least the 
last 30 years. X have bean searching for a decision which X 


colleagues of you and myself in the District Attorney*a office, 
Charlene Murray who ran the Grand Jury told me it wee 
Judge Proctor's decision and which struck down and expunged a 
report of a Grand Jury in the District of Columbia. 

X want to say that I have not slept in this ares and 
X have examined miscellaneous documents from the beginning ef 
this Court in 1865 turning every page. X can't find it bet it 
ia burned in my memory end that of our contemporaries, that 
certainly sines the instance which involved coma District Jedge, 
probably Judge Proctor, that to our knowledge no action of the 
Grand Jury other than to Indict or ignore has ever been received 
by a Judge of this Court. 

Taming back to the text: 

"It (meaning the general grand jury) may net 
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make special reporta. Zt cannot act under 
Sections 3331-2-3 of Title 19, United States 
Code.* 

Let m interrupt again because Z nay aa sell weave my 
argument in presentation into tbs reading of this letter with 
Tour Honor's permission. 

18 U.S. Cede, Sections 3331-2-3 was part of this 
1970 Act of Congress which established certain procedures for 
a special grand jury. 

How, this is a work of art — special grand jury — 
and z feel Z can say to Tour Honor without contradiction that 
the Grand Jury which returned this report to Tour Honor last 
week is not a special grand jury in any legal sense of the word. 
The 1970 Act with relation to special grand juries and exten¬ 
sions of their terms and so forth, provided for the handing up 
to the Court of special reports sometimes called presentment#, 
which Z don't like to use because Z think that is an ambiguous 
term in the criminal law. 

Zn any event, the 1970 Act was designed to deal with 
organised crime. Z am perfectly aware of the evolution of 
statutes to fit future occurring situations. While it nay have 
been induced by the interest of Congress to got st organised 
crime, I should not be surprised that soma day it would be 
ruled that it applied in other situations. 

In any event, it applies only in situations so far as 



FOIA # 58707 & 58708 (URTS 16380) Docld: 70105980 Page 9 


9 

• public official is concerned with relation to an appointed 
public official. 

How, while the statute does net apply in this situ*~ 
tion, the defendants, or sea* of thee, are or were appointed 
public officials* Z mention that only in passing. 

I say to Tour Honor with absolute sinoerity the 1979 
hot in no way nay be enwoked by Tour Boner in this ease. 

Continuing with ny lettert 

“Whether our clients are targets of the report 
or of the aocompanying contents ef the briefcase is 
not our point. If they are even incidentally aaatlonod 
therein, or if the contents of the briefcase include 
eaeerpts free their testinony before the dread Jury 
or documents relating to than, as wall as te others, 
this extra judicial aot prejudices our clients and 
should ba expunged or returned to the Brand Jury with 
the Court's instructions that their set was wholly 


"Of course, ws do aot have te remind you that 
rule 9(e) of the Federal hales of Criminal Procedure 
permits the Court to disclose or oause disclosure of 
mstters occurring before a Brand Jury only 'preliminary 
to cur in connection with a judicial proceeding.* 

"If the Court has any intention to aot differently 
from what Z suggest, Z hops that you will giwe us ample 
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advance notice thereof, so that, if we are so 
advised, the natters nay be presented to the Court 
of Appeals. 

"Copies of this letter are being delivered to 
the Watergate Special Prosecutor and to counsel for 
the other indicted defendants." 

Nay I say Z an grateful to the Court for this 
opportunity to present orally these views. 

Now, sir, with respect to the question of the powers 
of the Grand Jury to mske special reports, the panaresun of the 
law upon this subject is that state law largely permits, but 
seme Federal jurisdictions permit it. The eloeeet of which is 
Judge Thompson in Baltimore, United States District Court for 
the District of Maryland, who in 315 F. Supp. Page 662 in 1970 
in the case entitled In ret Grand Jury 1969 held and even 
went back to what he understood to be the common law oa the 
subject, the right of a Grand Jury to nake a specialnrport. 

I have learned from discussing with counsel in that 
case the vastitude of that decision and one reason no* finds 
that before, no matter what Judge Thompson nay have said about 
the principles of law involved, he ended up by stripping the 
special report of everything but what amounted to the naked 
averments of an indictment. 

This was a situation where the United States Attorney 
in Baltimore refused to sign the indictment and the argument 
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thair job, but in doing their job m 
wa are oomricted in the publio eye. 
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reading last Monday's article by Tom Dowling in the Star. Any 
citizen of the District who read that could not possibly sit as 
a juror in this ease. And I don't read the society page either 
but when I saw Tom Dowling who used to be a sports writer writ¬ 
ing on the society page, ay interest was perked. Then Z found 
what he did was when he said our client. Nr. Khrlictaan, was 
the meet eloquent political speaker he ewer heard, this is one 
of these things where they kiss you on the face and stab you 
in the back, and he went on to any what a bunch of crooks we 
are. 

Now here eeaws another occasion for publicity. No 
know that leaks are a part of life — 

THE COURT: — X found that out. 

MR. WILSON: At least in the District of Columbia if 
not elsewhere. The Court's own private memorandum to his 
colleagues got pirated somehow. 

Our letter which was supposed to bo held in camera 
from 2:00 o'cloak Monday afternoon until this morning was 
photographed cm television last night. 

MR. CHRX8TOFFBRSONt Your Honor, that letter was 
filed at your instructions in the record as Mr. Wilson's brief. 

THE COURT: My law clerk just informed as it is filed 
in the record. You can't complain about that. 

MR. WILSONj i can't complain, but I am wry fond 


of him. 
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I kept my mouth shut and would not tell a reporter 
what was In the letter to save my life. 

THE COURTS There ian*t anythin? secret about it. 

MR. WILSONt Mr. Christofferson , I an not criticising 
you, I love you too much. 

Now I read in this morning's paper what secrecy these 
documents will receive if they go up on the Hill. I know that 
the two counsel who represent the House Committee today are 
honorable gentlemen and I know when they say sowsthing is going 
to be kept secret they believe it is going to be kept secret 
and they are going to try to keep it secret. But there are 
more leaks in Washington than in the United States District 
Court House, they are in Congress. Ths travesty of having 
executive session as a committee of Congress only to have the 
members of the committee rush out into the tell after it is 
over with and give the press their version of what their clients 
said before them is a terrible commentary on secrecy and 
executive session in the Congress of ths United States. The 
leaks up there are big enough to drive a truck through. 

we saw it in the Irvin committee when we ted staff 
meetings only to find them — lour Honor has suffered even as 
much as we have — we find the Grand Jury transcripts were 
leaked out of the Grand Jury — 

THE COURTi — I might say we have a rale of the 
Court which specifically says, since you talked about it. 
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it has irked mm frankly, the first tine since Z have been 
Chief Judge it has happened at least, we couldn't base a con¬ 
fidential ne s t i n g where X had aade suggestions, not ordering 
anything just suggestions based on ny experience in ha nd BL a g 
so-called Watergate affairs which Z thought Z had a right to 
make to these Judges so they could get soma idea as a result of 
e confidential memorandum or letter Hr. Jeworski seat to am and 
I thought our Judges ought to know about it. 

Still, somebody — I hops Z find out who it is 
because his job wouldn't be worth a nickel, Z mm telling you, 
his or hers or whoever did it. 

MR. VflLSON» I an sure of that. 

TB COURT: Z mm glad you gave mm the o pp o r t unity, X 
don't know if you thought shout it or not — 

MR. WILSON: — Don't hesitate to interrupt me. 

THE COURT: To sake matters worse, X also talked with 
the newspaper nan and told him it was a confidential memorandum 
which undoubtedly he knew but that didn't do any good. 

So I am proud of the report that Z made, they can 
publish it om the front page of any paper in the country and X 
stand behind it because X thought it was a good summary of the 
problems involved in this 1 it iga thorn. 

That is all Z have to say about it. 

HR. WILSON: I don't think I got any trial advantage 
out of it, I read it, too. 
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THE COURT i I had the nicest relationship with every 
Member of the news media. Many of then I have gotten to knew 
real well and I thought it was a very terrible thing to do under 
the situation that existed. 

Let's proceed with your argument. 

MR. WILSON: Wall, you knew you and X are vying for 
their honor, their affection, and X don't know who is running 
first right now bat X an not going to condemn then for it, that 
is part of their business. 

THE COURTi Listen, they an entitled te First Amend¬ 
ment rights like anybody else, lika you or myself, but X an 
entitled to express ay opinion, which X have. 


Anderson got transcripts out of the Grand jury and this sasw 
Grand Jury who could dig deop and indict nearly everybody in 
the Watergate ease whose names were mentioned wasn't able to 
find out who passed that stolen transcript to Jack Anderson, 
and what compounded it was that whan he returned then like a 
nice little boy he was forgiven and that is the end of it. 

So I say that our chance for a fair trial here 
should not be compounded by any other events, and this is an 
event which will compound it. 

Mr. Jannex m the little brochure ■ moraine 

entitled, “Procedures for Handling Impeachment Inquiry Material *> 
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and in it as X understand it, X haven't read it — no disparage¬ 
ment to Mr. Jenaer, bat X am told by my partner it emphasises 
secrecy, which I do not believe in. 

So here oar clients, on the eve of trial are going to 
have a medium for the continued exposure and treatment in the 
press and the other news media of oar evidenoe, evidence per¬ 
taining to os and X am sure there is sae of it is there, and X 
have not the slightest doubt about ear right to have this 
grievance today. 

Now, finally, let me speak to Toar Honor's limited 
right to dispose of this report even if it should be a legally 
submitted report. 

As X read from our letter. Rale 6(e) which is the 
restricting rule on the release of information from the Grand 
Jury, bridles the attache of the Grand Jury, does not bridle the 
witnesses any more as Toar Honor knows} bat if X may use the 
same word with the Court, bridles the Court, with regard to 
releasing it only with two situations, one of which doesn't 
apply here, if we Minted it for motions preliminary to or in 
connection with a judicial proceeding. 

How our good friends on the other side who have man 
power galore, gave os it at 5iQ0 o'clock last night and X am not 
complaining about this, we all do things in a hurry, what we 
used to call when we were in the District Attorney's office, a 
anew job of citations. 
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Their MBM are art in point and they do not, it % 
could roly upon Mr. 8trickier, and X have done it because be was 
up almost all night reading these cottoa-picking eases as I 
would call then, be didn't comm to grips with this problem ©£ 

what is a judicial proceeding. 

Mow X an net afraid to faoo up to it because Your Honor 
is entitled to be informed of everything bore to ran ch the right 

ease, and as X think X m e etIn ee d to 


in this 
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It is an interesting treatise npee the development of 
the history in England and dees anyone good to reed it if for 
no other reasons, for enltmral purposes of which X get very 
little. 

Anyway, after this scholarly dioceselow of this 
subject they said they weren't going to follow the British 
and went into the discussion of pow e r s of the Bowse and they 
left undecided but somewhat open the geest ion of the p ower of 
the Congress by finding as later oases have dona, that the 
ocnmittee had no p ow er to wake the inquiry which it did and 
thus it sustained the writ of habeas corpus is what it naans by 


In the course of that opinion it spoke about the 
powers of the House of Representatives which was the body that 
was involved in that particular transaction and bacausa this 


presented. And incidentally, by way of dictue, it spoke of 
the Senate in an lepeaeheant pro c eeding exercising judicial 

power. 

Now SOM of tho attributes of the exercise of judicial 
power are the right to sumaon witnesses, the right to put then 
under oath, the right te require the p ro d uction of do cu m en ts 
and the like. These are attributes as well of aany administratis 
agencies in the District of Colwnbla today and ny text is that 
the exercise of judicial power is not the gateway to the 
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In other word*, the proceedings — and X an only 
speaking to Impeachment because that is Mentioned in a line on 
one of the pages by way of dictum in Xilboum v. Thompson — 
but a later case, a case involving one of our now deceased 
but highly beloved colleagues, Mr. William P. McCracken, points 
out the difference between the exerciee of judicial power, for 
example in contempt eases in relation to a legislative function 
aa distinguished from the exercise of judicial power in an 
essential judicial proceeding. 

So X say, and X anticipate the gentlemen on the ether 
side although they did not cite Kilbourn v. Thompson in their 
cases, they did cite a case which X want to oita to Tour Honor 
which is Doe v. — somebody that ends with berry — 

MR. CHRISTOPFERSON* — Rosenberry. 

MR. WILSONs Rosenberry. X can't get ahaad of you. 

This was a decision by Judge Hand in tha Second 
Circuit involving a desire by a disbarment conmittee to obtain 
Grand Jury material. 

THE COURTt Let me interrupt you a minute. Nr. Wilson. 

Has it or has it not happened in the past whs* for 
instance the Internal Havanas requests certain information, 
certain information is usually forwarded to than from having 
been heard by the Grand Jury as evidence, through the 
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United states Attorney's office. That is affirmed, is it not t 

MR. WZLSON: If you say it has, Z an net going to 

admit it. 

m COURT: Z am asking yon. 

NR. WILSON: Z harm now dona it, and certainly Z 
mould say now if ay client would bo investigated by the IRS, Z 
mould bo standing right bare where Z am today opposing it, 
although it might r e motel y bo preceding a judicial proceeding 
so that Z realise that the House of Re pre se ntatives bo the 
charging body here may precede a bill of impeachment which goes 
to the Senate. It is not the proceeding or in connect ion with 
that Z am concerned with, it is the generic term judicial pro¬ 
ceeding which I say, and the reason I apeak to this subject is 
net in any way Z am traspasaing upon tbo position or tha pre¬ 
rogatives of tha Whits Bouse counsel. This material can only 
ba going up to tha Hill in relation to impeachment, it can't be 
contempt, it can't ba to enact legislation. 

THE COURT: Do you contend tha words judicial pro¬ 
ceeding as used in Rule 6(c) of Federal Rales of Procedure only 
relates to matters before a Court or might bo pending before a 
Court, or let's say a quasi-judicial body like the FCC, ICC? 

MR. WILSON: I wouldn't even bo willing to concede a 
quasi-judicial body. I say definitely, I anew yon categoricall 
it baa to ba a judicial pro ceed ing. I mould like to say an 
Article hi court, but of course there are courts under 
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Article I, too, but my point is it in a court in tba ml sense 
of the word, in my judgment, and that ia what Judge Hand aaid 
in the Doe case in which he found that the Bar ecmittee was 
an adjunct of the court and obtaining the information fro* the 
Grand Jury was preliminary to a judicial pr o c e ed ing, i.e., a 
disbarment proceeding of a member of the Bar which ia a judicial 
proceeding. 

So I yield the floor. Your Honor. 

THE COURT* Let me ask you som a thin g* How about a 
brief of a grievance committee of the Bar Association? 

MR. WILSON* The eame thing, the name thing ac the 
How York grievance committee. This, as Your Honor knows, 
culminates — this can culminate ia a judicial p r oceeding of 
disbarment or suspension. 

I am on record unequivocally on thie point, Yeur Honor, 
that it must be an essentially judicial pro c eeding. Ac X starts* 
to eay, I wanted to thank you for your patience. Your Honor 
will give either Mr. Striokler or me an opportunity to reply 
and I thank you again for this opportunity of appearing here. 

THE COURT* Let me aek you this question! Xn one of 
the eases you cited, namely, the Application of United Electrical 
Radio and Machine workers of America, at el. found in 1U ». 
Supp., Page 86 *, which was a decision by Judge Heinfeld of the 
Southern District of New York, he acknowledges, I believe, ia 
that opinion in the Second Circuit at least, that 14 reports 
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had bMB filed without challenge before his decision. 

Now, to your knowledge, hare other judges followed 
his decision since it was rendered in 1953? 

MR. WILSONi Let ns answer you two ways, if I may. 

I want to answer your question, first. Judge Weinfeld was not 
cited by us with respect to the release of reports. It was 
cited by us to establish standing on our part. People who were 
not within the known perimeter of the report but yet probably 
were. I do not hesitate, as I said to you earlier, that sane 
Federal jurisdictions are doing this. X also find, however, 
that Judge Weinfeld's decision disturbed Judge Thompson so much 
in the Baltimore case that he undertook to distinguish him. 

If you can tell me what he was talking about when he 
distinguished him, I would be grateful to you. 

THE COURTi All right. 

MR. HUNDLEYt Judge Bryant cited Judge Weinfeld, 184 
F. Supp. 38. 

THE court* You mean who is now senior judge on the 
Fourth Circuit Court of Appeals? 

MR. HUNDLEY: Yes, sir, he was the chief judge in the 
U. S. Circuit Court. 

THE COURT: I think at this time Z would like to hear 
from Mr. Doar or Mr, Jenner to get their position before we 
proceed to other defease counsel and then we will *rnk+ a recess. 


Good morning, Mr. Doar. 
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MR. DOAR: May it please the Court, I an John Doar, 
special counsel for tha Committee on tha Judiciary of tha House 
of Representatives. With mm this morning is Mr. Albert Jenner, 
who is special counsel to the Minority Judiciary Cosmittee. 

Mr. Jenner and 1 have responded to an invitation by 
the Court to be present this morning to advise the Court with 
respect to the impea ch m en t inquiry now pending before the House 
of Representatives and to express our view to the Court with 
respect to the matter pending before it and to request the Court 
to deliver the material which the Orand Jury delivered to the 
Court last Friday to the Judiciary Committee of the Heese of 


Mr. Jenner would like leave to address the Court aa well. 

First and by way of preliminary. Your Honor, the 
judiciary Committee has directed us to respectfully advice the 
Court that we have not been authorised to appear aa a party in 
this matter nor to suggest that we are sobsd.ttimg to the 
jurisdiction of the Court; but we do have the authority of the 
Committee to inform the Court as to our view of the relationship 
of the House of Representatives impeachment inquiry and tha 
matter now before this Court. 

S) As the Court well knows, the Constitution of the 

United States provides in Article X, Section 2, that the House 
of Representatives shall have tha full power of impeachment. 
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Prior to Bovasfear 15, 1973 a ranter of resolution* 
calling for the impeachment of President Richard M. Nixcm war* 
introduced in the Boom of ReprtMiUtlvM and vara referred 
by the speaker of the Bom to the Committee an the Judiciary 
for consideration, investigation and report. 

0a February 4, 1974 the Bouse of Representatives by 
a vote of 410 to 4 authorised and directed the Committee on the 
Judiciary to investigate fully and completely chatter sufficient 
grounds exist for the Bouse of Representatives to exercise its 


the United States, to implement 



also provided for subpoena poeer in order to permit the 
Comeittee to secure all infersmtioa It may deem neeaseary to 


Judiciary of the Bouse of Representatives has implemented two 


First, in securing that information especially from 
a member of another branch of the Federal gov e rn me n t, the 
Cossaittee will fellow the policy of respectfully asking for the 
information in a meaner and in a spirit that invites and 
anticipates cooperation. 

Zt is in that spirit that we are here today. 
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dealing with all Material which it May receive by subpoena or 
otherwise in the course of its constitutional inquiry. 

Under these procedures the Committee has provided for 
strict control of all material so as to insure the security and 
confidentiality of the material until such tine as the Cora&ittee 
ia the course of meeting its constitutional responsibility 
decides the material marshaled by the inquiry staff should be 
presented to the Coonittae for its consideration. 

Now the natter before the Court is whether these 
certain Materials which have been referred to developed by the 
Grand Jury and presented to the Court should be delivered to the 
House Judiciary CoBsaittea. 

The Court has been asked to refuse to do this under 
the guise of its authority to protect the constitutional rights 
of the individuals under indietneat. 

We recognise that the rights of these defendants nust 
be safeguarded but the material can be released to the House of 
Representatives with full awareness that aotisn at a later date 
in this criminal proceeding nay be required if the release so 
prejudiced the defendants that he cannot receive a fair trial. 

THE COURT: What do you mean by that? 

MR. DORR: By that I mean if at a later time in the 
course of the impeachment inquiry if seme of this material, we 
know net what it is, the House Judiciary Ccssaittee and House 
felt it was necessary in meeting its constitutional obligation 
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to nlMM this as port of its report to tho hsuoa to ososidor 
it ta put of tin hurtai), that it «u usutUl is tfc§ •auras 
of tho impsashmsat praeosa, that It is posslbla tha dsfaodamt 
coo Id argoa that that publicity wight hm projodieod hi. eaoa 
sod at that tlws tha Coart would ooaa Uar that ao tho opacifies 
of that particular siroumstaooa aof tha court would bar# a 
aaabar of altonatloo uaya to aafagoard tho rights of tha 


TU court lot oa ask you this pmati a i t lav X mat 
to profaeo ay raarto hy aayiof ohao X prapwal a quootiau to 
eouaosl it doss not iadioata haw X am gslag to rolo h oaooaa X 
dau't know aysolf, tut haa aay dloa uaai au boos hod hy tha 
Jodi*Vary Caaaittoa alsoy t h ooa llaaa. harlay ia aiad thair 
lotoraat la aooiay that all thooa do fa oda ot o resales a fair 
trial ascerdiag to tha rulaa of awidaaoa aod tha low ia tho 
saoo, hawiag ia aiad tha groat iatocoat ia this oaaa aatioaally 
aad iatornatlaoal ly , this oaaa* aa you koow, ia a a pr ada daat a J 
ia tha hiata ry of our oouatry, X thick, hat haa it tho u ght 
about tha advisability at loaot foasibiUty, put it that way if 
you mat, of dalaylag thia uattar uatil aftor this so- oall a d 
oooor-up trial has boos triad? Lot oa ask you that gu o stlaa . 



TIES O0C Hg « Dau*t you thiak May o ught to thialr Moot 


that? 
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MU DOAS.* Tour B«Mr, X « ■«*« that tha Judieiary 
Couaittee would conaidor any Matter that waa prasaatad or raised 
to thoo. ttow thoy would dot***la« it is w -ttUf that X cow Id 
not rapraooat to you. 

ns cam* I foal stxwagly *met aa Ur. sllaaa does, 
aad X hawa boao aa tha defeaee la haadrada of oaaas, X prssoowted 
haadrut* of oaaas aa Mr. vilsaa hae, that tha ynitiw ia ay 

aad qm of tha psablaaa X aa gsiag to haaa la this aaaa la 
thla as-sailed pretrial publicity, particularly la tha aaaa 
which X ax pact to praalda soar. 

Tha aaara wo nut da to «lwo thaaa dafaadaats aad awary 
other dafaadaat who al«ht bo charred la tha future a fair trial, 

aa should all try to do that. 

Haw X aa not try lag te direct tha C eaul tt ioa or aaggeut 
to thaw aaytfciag, bat it wo u ld aeee to au that with tha uaaaiwa 
publicity thla aaaa has had t hr ou gh out tha aoaatry aad tha world 
that might ha a saaaidaratlu*. 

la other word*, what harm would ba daaa by say waitiay 
autll this aaaa ia triad aad luaidaatally, tha lawyers ara 
preparla? aa order aad it will ha filed, X hope, wlthia a aoupla 
day*, X have aalaotad a trial data ia thla aaaa aad they hawo 
all *»raad to it far s opt s uh sr *th, ahaatly after Labor Pay. 

Xt Juat aaaaa to aa that thla aught to ha osaof darad. 
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Democrats and Republicans, are Interested la w e eing to it that 
the defendants get a fair trial. Mow this is something X have 
bees thinking about. 

While X am on that subject, let ms ask you this 
question > Should I decide that the Judiciary Cosnittee should 
receive the material oosiprised in the Grand Jury report, what 
precaution do you say will be taken to prevent disclosure of 
that material beyond the Committee? 

For example, undoubtedly you will have the assistance 
of secretaries, maybe lew clerks, people, and as Mr. Wilson 
said, he hasn't accused anybody, hot what assurance does this 
Court have or any ether persons interested that whatever X would 
turn o v er to your Cosedttee would he kept in the strictest of 
confidence until the proper time? 

You can't guarantee it any more than X can guarantee 
what should not have happened the other day. But there is a 
very important issue before the American people. The question 
of a fair trial. All right. 

MB. OOARt Xf Tour Honor please, withzmspeot to the 
question of whet assurances x can give to the Court with respect 
to confidentiality of this material, let ma say this, that the 
House Judiciary Cosnittee has adopted rules with respect to the 
security and confidentiality of that material. 

Briefly, the rules are as follows: That the only 
persons that have access to that material on the Committee a re 
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the Chairman and the ranking minority member. 

With respect to access on the staff, Mr. Jenner and Z 
under the direction of the Chairman and the ranking minority 

member have access. 

We are bound and under a duty to establish the 
strictest rules with respect to the making of that material 
available to other members of the staff only whan it is neoes- 
sary in the course of our preparations. 

These rules, in addition, the staff is under the 
strictest rules with respect to matters of procedure or sub¬ 
stance that come before it in the oourne of this investigation. 

Until such time ss the counsel has marshal e d the 
evidence and is prepared to go forward with a presentation to 
the Committee, no Committee member has access to the material 
in any my whatsoever. 

At that time the Cosmdttee then decides wider the 
rules of the House whether or not the proceedings would be open 
or elosed. 

X can say to the Court that Z believe that while Z 
can't guarantee these materials would not be some w ay leaked out 
of the inquiry staff, that every conceivable effort has beam 
made, every thought given to safeguarding these materials so 
that they only become public when it is nseesssry for the 
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I would like to also in further response to your 
question about delay, Z would like to say to the Court that Z 
think that the considered circumstancea before the Court and 
the considerations involved are extraordinary in that the House 
of Representatives has before it and are now exercising an over¬ 
riding constitutional responsibility. 

The solemn duty of the Judiciary Committee is to 
decide whether or not sufficient grounds exist for the Bouse to 
impeach the President of the United States. In order to do this, 
the House and the House Committee are under obligation and 
aoraaitment to act expeditioualy in carrying out this constitutior 
mandate. The Judiciary Committee should be entitled to make 
its recommendations to the House on the beat information avail¬ 
able. This includes the material considered by the Grand Jury, 
a constitutionally responsible body who studied the matter for 
a long number of months, the materials developed by the Grand 
Jury while not binding on the House clearly fall within the 
scope of the inquiry. 

The constitutional provisions for impeaching of a 
president were adopted to resolve charges involving the most 
serious abuses of our constitutional fora of government. 

Whether or not the House receives the material, the 
impeachment process will go forward. If each Committee member, 
perhaps if each House member must vote without taking this 
material into account one way or the other without in any way 
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indicating what decision the Committee or the House might make, 
the House members, the entire country would experience an 
enormous feeling of incompleteness in a constitutional sense. 

For this reason. Your Honor, because of the constitu¬ 
tional obligation, because of the authority of the Constitution, 
because of our tradition devoted to the rule of law that require* 
the judgment of the House in this proc ee ding, in this Impeachment 
proceeding be based on the best information available. 

Zt is for that reason the Judiciary Cenmittee has 
authorised to respectfully request the Court to deliver to the 


to the Court last Friday when it returned its indictment. 
Thank you. 

THE COURTt Thank you. 

mu 8T. CLAIR I Nay Z respond briefly. Your Honor? 
THE COURT* Yes. 

HR. ST. GLAXRt Z will: not prolong my remarks but 
this is in deed an unusual oass, standing bsfore you as a 
representative of each of the three major branches of our 


Zf Your Honor ploess, the President would net be 
in favor of delaying the impeachment inquiry before the Bouse 
of Representatives. Toward that end, as Z said, at the e ery 
outset, without regard and with all due r e sp e c t to this Court, 
I have been instructed to deliver to the Hous e e v eryt hing that 
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we have delivered to the Grand J«xy foar its consideration whiah 
no doubt, includes a number of stater la Is la that baf, although X 
don't know what is in the bag. And I say this with all due 

THE COURT: Lot an ask a question — go a h ea d . 

HU ST. CLAIRi Za this sense, and X hope la many 
other senses, Mr. Doer and Z X think stand together. X'n sorry, 
go ahead. 

THE COURT I That's all right. «s ahead. 

MR. ST. CLAIRi X finished that seatsnee. 

THE COURT: If view of your remark that you axe 
willing to cooperate aad turn over certain ns ter la Is, you don't 
know, of course, what la In the briefcese that was turned over 
to me, is there any need in year opinion for then to hove this 
evidence except to be sure that they have everything that the 


MR. ST. CLAIR: X don't think there la. Tour Honor. 
The natters before the Grand Jury Involved a large number ef 
people. Z represent one individual holding an important office 
in this Government. Z believe that the critical material 
necessary to the resolution of this problem will he furnished 
forthwith to the House of Representatives by order of the 
President of the united States. 

TH* COURT: I aa glad that he has taken that position. 

MR. ST. CLAZK: Now, If Tour Honor please, X ns not 
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intendinq and I do not, and specifically do not take a position 
with respect to what Tour Honor should do. Tour Honor has a 
different problem, a aeries of different prob l e ms before him. 

X do not in any way support nor do X feel that material are 
relevant to considerations involving my client, whether the 
House proceedings are a judicial pro ce e d ing or not, with all 
doe respect to my learned brother. Nr. Wilson. As far as X an 
concerned his arguments involving as they relate to sy client 
are totally irrelevant. 


All right, Mr. Jenner, X think we'll hear frost you 
and then we will take a recess. 

NR. JBNNBRt Good morning. Tour Honor. 

Xf Your Honor plsssss, X should like first to follow 
immediately the lest oomments of Mr. St. Clair and any to yon 
as X listened to the learned argument of the distin guish ed 
Mr. Wilson it r e p eatedly occurred to me though the point he was 
making was trail presented and sound and was irrelevant to the 
issue before Your Honor, 

The issue before Your Honor is the first pre s ent e d to 
any judicial officer of this country in now almost 200 years. 

Mo other judge in this country in a hundred and n in e ty s even and 

a half years has had this matter before him. It is sue generis. 

\ 
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Now Mr. Wilson cited some statutes, all statute* 
enacted by the Congress of the United States and also the 
Federal Criminal Rales, Civil hales. Appellate Bales and other 
rules all enacted pursuant to enabling all acts enacted by 
Congress and all statutes of the Coegress of the United States 
though they do not recite in fact the first clause of all 
statutes subject to the Constituticn of the United States of 
America, We enact this particular statute. 

And within that preliminary clause inherent in every 
statute is the provision of the Constitution of ths United 
States that the President, Vice-President, all oivil officers 
of the United States shall be removed from office on impeachment 
for and aonviotion of treason, bribery, or other high crimes 
and misdemeanors, end more importantly the House of Representa¬ 
tives shell have the sole power of impeachment. 

An equal and coordinate branch of that which Tour 


Honor. Year Honor does not have to overrule any of the cases 
sited by Mr. Wilson, or My have been cited by the distinguished 
Special Prosecutor, Mr. Jaworshi, in the memorandum that is 
before you that we haven't seen. Z don't suggest we need nee 
it. Z don't think we do as Z don't think those are the issues 
before you. 

H oweve r, Your Honor came into possession of the brief¬ 
case with the materials In it, in the first place criminal 
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ft aim €(«), its recital tetlf solely with, sad X cell Too* Honor'« 
attention if X nay, although X knew Torn- B e ing has it in mind, 
both as a litigator and of oeuree as distinguished Chief Judge* 
"Disclosure of natters occurring before the Stand Jury** 

What Tour linear has with re agent to the briefcase and 
its one tents is not natters son s t ring bef ore the (Irani Jury, 
they are documents, and dosonants in this land of the rule of 
law when brought to the attention of a court or grand jury do 
net became by that foot alone net subject to disclosure. They 
are evidence, had the iasae before Hour Honor, ones that you 
haws every day and e v ery trial, 1st shall th e r e ho supp res s i on 
of pert inant materials new in year po s se s sion from the House of 





for it to per Com the pervading, d e nt sent duty fined in the 
Constitution of the united States that if when its jur i sdicti on 
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those rights but ths Constitution also has in it tha provision 
with raspaet to impeachment. Vo tha extant that over riding 
provision nay ba accommodated with or tha rights of a fair 
trial accwwortttad with that overriding provision, that is a 
■attar bafora Tour Honor. 

Now, Tour Honor is quits proparly con c er n e d . We 
appreciated the quest ions that you put to Nr. Dear. Tha rights 
of aa individual ta a fair trial in this context bafora Your 
Honor ia a consideration of whether Your Honor nay select tram 
a venire after processing that venire for excuses for cause, 
sufficient cause of a venire tram which you nay select a petite 
jury for trial. That ia tha decision of oourse for Tour Honor 
to nuke at the tine or tens*lately before trial, and there era 
vaSbus ways that YourHonor can protect. Tour Honor nay post¬ 
pone ths trial. Tour Honor nay change tha place of trial. 

Tour Honor nay reach tha cone lus boa when you question ths 
venire members closely that you can select 12 with the addition 
of the four or six alternates who are fair and impartial. 

His Honor, Judge Gagliardi, in the Southern District 
of New York has proceeded to do that efficiently, fairly and 
honorably for the judiciary and for the Constitution of the 
(felted States which you ia turn. Year Honor, will do. 
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Richard H. Nixon or any other president, it is the presidency 
of the United States of America, the people of this country. 

May X say that Tour Honor X believe any take absolute 
judicial notice of this fast, the people of the country axe 
very anxious and pressing that the House of Representstires and 
the House Judiciary Committee pro ce e d with all possible deliberat 
speed with this investigation. 

Tour Honor has the salt erase, whatever it night be. 

Me don't knew its contents. Ms ere led to believe just by 
osmosis, if nothing else, we do not represent that we here base 
advised by anybody indirectly or directly what a single docu¬ 
ment is in that suit case, that it coses within the duty of the 
House Judiciary Committee in performing or discharging its 
constitutional duty at least to examine, to see maybe that suit 
ease is empty, empty in the sense that there is nothing in it 
that is pertinent to the duty and obligation and discharge by 
the House Judiciary Committee of that duty. And even if Tour 
Honor, with tremendous respect to you, you are a oitisen, the 
House of Representatives honors and respects you ns on officer 
of a Court and branch, but however. Tour Honor anna in possession 
of these documents — be they documents — it is the position 
cf Mr. Doar and myself in suggesting respectfully to you that 
whether you be a citieen or you axe a judicial officer of a 
great division of this Omaraamt, there is a responsibility of 
all citizens of the United States of An a rlorn to aid and assist 
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tbo Hants of Hoprooontatlwon in Alwhatflaf it* viwaU portodlny 
teUut oonstitut1anal doty Mi ronponslbllity it in 





of wfeat or rMpouiblUlUt m Mt only m • oitloon bat no n 
Jody* of Uli frMt Court of ovc, n nn lur of tin rodaval 
judiciary, nod Z teo* token nil ti n - tidays into oonnidoentinn 
nod tli is nnttor ooaoorns nary wory loportnnt cnaostions of low 


which hnwo toon dinoonnod poo nod eon. 

nor, bofon no mo o ns # thin rfo o otl o n ony town boon 
oaoMoned by onotbor attorney, bat in yonr wise wbnt bonrin« does 
Hole «U> of tbo rodonl Halos of Crlnlnnl rmoodar n boon on 
this nnttor? Z would like to boor yonr discussion on that. 






Z will nook to ortionlnto c orr ectly, 



by ay 


That Halo <<o) no Z sold by any of inoidont in tin 



with 


Itools with onttars s o ouTrtny 


to tbo Snot dory nr in pnnnnnoion of tin tpncinl fr o n o se tor 
nod boon boon dlonanood by bin in tbo «sond Jury. 

tint Hals «<«) in dooly no rt to diraot in while tbo 
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Gar* md Jury p rop e r ty ylwM tlMB vitk yon la iml«vti»t. Tear 
MMr data haoa than aal it i« mm yocitiw outer Ite 
CftfUtufciM of tte Bolted itatea tte Doom of tepnMotetii«fl 
otedf aad ahoaId Hots than. 


Nr. Wllaoa, 1 mid ilk# to put this gnaotloa to yo», 
* hypotbotioal oat of faoto> Lot* a aniwn , and tteok ted wa 
tevo only hod tbm or four teyba not that any Fada m l Jodyaa 

of radaral Judgaa dw aarra tbr aa fb a nt tha Padoral Jodlaiary, 
lat’a uaaaa thia oat of faotoi Than hao boot a Oraad Jury 

jM ^ 

imaotlta tioai of oooa alloy ad aiteateaot an tin part of a 




Infomatlan roooUtloo vaa paaaad or a 4 op tad rana—laoMof tha 
niter bo oonaldarad by tha naaa Jadloiary Ci— Ittoa. 


Soppooa tha orpwaat ota aate la that oaao by tha 


attomoy for tha Padaral Jadgo, tea'll aay* and aftar tha Grand 


Jury earn in with a rapoart, 
ooalda't tarn that Material 


lnAftetaaaat, popnoaotmot# tboy 

ortr to tha boom Conaalttoo booaaaoa 



that tha 


Coraltteo wold bo barxod fra patting that arlteow and 
am tar lair X pot that ^nation to yon. 
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NS. WILSON* Ym Mid this is hypothetical? Too are 
not holding a booh back on no, are yon? 


NS. WILSON* I think this case, Tow Honor, if I 
fellow year track, ay answer would bo what I said to Tear Honor 
before, although I have a considerable to My to the gentians* 
from the Hill. 

TBS Cons* All right. Ns will taka a lS-aiaoto 



(Seceased at 11*25 a.*.) 


watson fls. 
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3 / 6/74 

Watson 

fig. 

Sokal 


SI 

THE COURT: Does any other counsel for a Defendant 
wish to argue now? 

MR. HUNDLEY: Your Honor, if -I might suggest, I think 
it might be more helpful to defense counsel, who have only a 
peripheral standing on this matter anyway, if we heard what 
Mr. Jaworski's position was, how far he feels this report ought 
to go. Perhaps he agrees with Mr. Wilson and that would short- 
circuit a lot of problems here. 

THE COURT: It doesn't make any difference to me. 

Mr. Jaworski. 

MR. JAWORSKI: May it please Your Honor, if it 
pleases you, we are prepared to proceed. Mr. Lacovara will 
present the argument. 

THE COURT: We usually hear from all the defense 
first and the Government on rebuttal. It doesn't make any 
difference to me. You gentlemen handle it the way you wish. 

MR. HUNDLEY: I will be very brief. 

THE COURT: Suppose you make your statement. 

MR. HUNDLEY: Yes. 

As the Court knows, I represent Mr. Mitchell in this 
matter. I am really not prepared to make any full-fledged 
argument to the Court for the simple reason that I don't know 
what is in the report; and, of course, what is in the report 
would dictate what the argument should be. 


I would say this: That if there is anything in the 
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report that pertains to Mr. Mitchell, I would ask this Court 
to expunge that from the report. 

On general principles, I agree with Mr. Wilson. If 
the report does create some sort of a problem of the nature 
that he indicates then, of course, I think it was an illegal 
act on the part of the grand jury. I think it would be imprope ' 
for me, as Mr. Mitchell's counsel, to even look at the report. 

I think that if Your Honor did anything further than expunge 
the full report, assuming it is of that nature,.then 
Your Honor would only be, in a sense, compounding the illegality 
of the criminal action. 

Since I only represent Mr. Mitchell, my only concern 
would be as to his right to a fair trial here, that if there 
is anything at all in the report concerning Mr. Mitchell, eithe :• 
directly or indirectly, that that, of course, should be 
expunged. 

Let me add this one other note, again only confining 
myself to my client, Mr. Mitchell. 

If the suitcase contains documents --we have had a 
situation in New York where Judge Gagliardi has turned over 
certain information to our counsel as being Brady material, 
as having some exculpatory value to the defense. 

Again Your Honor realizes I am talking in a complete 
vacuum here, because I don't know what is in the report. 

If any of the material in the suitcase is of that 
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nature, then, of course, it is evidence and it is evidence 
that should only be made available to me and my client, and 
should not be turned over to the Committee. 

I noticed with some interest that Your Honor ad¬ 
dressed a question to Mr. Wilson, asking if there were any 
other judges who had followed Judge Weinfeld's very erudite 
and scholarly opinion in New York on that matter. 

There was a proceeding before Judge Bryan when 
Judge Bryan was the Chief Judge in Alexandria, in the matter 
of Petition for Disclosure of Evidence before the October 1959 
Grand Jury of this Court. In that opinion, Judge Bryan 
cites Judge Weinfeld with favor; and specifically points out that 
there has to be rigid restraints upon these grand jury pre¬ 
sentments or reports, or whatever you might want to call them, 
to avoid obtrusion upon the spheres of the Legislative and 
Executive branches of the Government. 

He drew the line, just as did Judge Weinfeld in that 
case. The citation is 184 F. Supp. 38. In that case 
Judge Bryan made the presentment available only to the local 
Commonwealth attorney, again on the theory that that could be 
preliminary to a judicial proceeding. He felt that Rule 6(e) 
did not confine the judicial proceeding to only a Federal 
judicial proceeding,but that is where Judge Bryan drew the 
line. And in the cases that I have looked over, I don't see 
that any judge has gone beyond that point. 
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So, as I say, in speaking for Mr. Mitchell, my 
sole concern would be that if anything in the report pertained 
to him in any way, I would ask this Honorable Court to expunge 
it. 

Thank you, Your Honor. 

THE COURT: Thank you. 

All right, next? 

Mr. Green. 

MR. GREEN: If Your Honor please, Thonvas Green on 
behalf of Defendant Mardian. 

My only purpose in addressing the Court this morning 
is to preserve the objection that I made yesterday in our 
session, that any release of the report would create undesir¬ 
able and unwarranted pretrial publicity'. I think that is 
evidenced by the congregation assembled here this morning. 

I am handicapped to go further, as are probably all 
defense counsel, without knowing what is in the report, to 
make any more specific my objections. 

One short response to something Mr. Jenner said 
about Rule 6(e). 

My recollection of the grand jury practice was simply 
that when documents are taken before the grand jury, they are 
frequently read to the grand jurors; they become part of the 
transcribed record, if the record is indeed recorded and later 


transcribed. 
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That falls directly within the language of Rule 6(e), 
which forbids recorded testimony from being disclosed other 
than in connection with a judicial proceeding. 

Furthermore, I think to take the position here -- 
when we all know that in many cases before grand juries, the 
evidence is presented purely by documents,with maybe a custodian 
to introduce the records and an agent to read them to the 
grand jurors -- and to now state that Rule 6(e) doesn't cover 
such a case because that kind of documentary presentation is 
not a matter before the grand jury, with all due respect, I 
think is to engage in mental gymnastics. 

I think the rule is clear and must be interpreted 
in a reasonable manner. 

Thank you. 

THE COURT: Thank you, Mr. Green. 

MR. DICKSTEIN: May it please the Court, my name is 
Sidney Dickstein and I represent Charles W. Colson, Defendant, 
in Criminal No. 74-110.- 

I think it is fair to assume from the fact that I have 
been invited to appear before Your Honor on this matter this 
morning that this matter touches upon the interests of my 
client. 


However, I do not know what is in the report that 
has been discussed today. I do not know what is in the accompaij 
ing briefcase. I do understand that the Special Prosecutor's 
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Office has submitted a memorandum to Your Honor. We do not know 
the content of that memorandum; and as far as we are concerned, 
it is an ex-parte communication to us. 

As tempting as it is, we will refrain from engaging 
in what has been America's favorite guessing game for the past 
week or so. We will not make any assumptions whatever as to the 
content of the memorandum of the grand jury, if, indeed, that 
is what it is, the accompanying briefcase, or the memorandum 
submitted by Mr. Jaworski. 

Since we arc not in a position to know what the conten - : 
or the nature of this material is, we will also refrain from 
taking any position before Your Honor as to what disposition 
should be made with regard to this material. 

I would, however, wish to express my concern as to 
what the consequence of the disclosure could or might be. I 
believe it was Mr. Doar who indicated to Your Honor that he 
could not absolutely guarantee the privacy of this material, 
the control of this material; and in view of the history of 
what has happened to statements and documents which have been 
in the possession of members of the Congress and Congressional 
Committees during the pre-indictment phase of these proceedings, 

I can well understand Mr. Doar's reticence. 

We just wish to state this, Your Honor: That whatever 
Your Honor decides to do with respect to this material, we do 
not acquiesce in it; we do not waive any rights that may flow 
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as a consequence of the disclosure or dissemination, if that 
is Your Honor's decision. 

That is our position today. 

THE COURT: Thank you, Mr. Dickstein. 

MR. BRAY: Good morning. Your Honor. I am John Bray, 
representing Gordon Strachan. 

Mr. Strachan, of course, appeared as a witness before 
the grand jury that handed up the document in issue and he 
has also been indicted by it. 

I mightnote that from the newspaper reports it ap¬ 
pears that that grand jury is still in session. As I indicated 
in the meeting we had yesterday, it was my view that even 
if a regular grand jury has the authority to issue any sort of 
a traditional presentment, and if this grand jury otherwise at 
the time of this document was a legal grand jury, that under 
no circumstances could the grand jury return a presentment 
while the grand jury remains in session. 

I refer the Court to a Second Circuit case. In re 

Bonano. 

THE COURT: Have you filed a memorandum? 

MR. BRAY: No, Your Honor, I haven't, but I can give 
the citation. 

THE COURT: Give me the citation. 

MR. BRAY: In re Bonano, 344 F. 2d 830; and at Page 
834 the Court said: 
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"We have not been referred to a single 
case authorizing disclosure of a witness' 
testimony during the pendency of grand jury 
investigations." 

Now, we, of course, don't know whether the briefcase 
contains testimony, but I think the Supreme Court cases also 
have indicated that grand jury material disclosures in general 
must in any event, if proper in the interests of justice, await 
termination of the grand jury. 

Therefore, in the event the Court otherwise decides 
that this information should be disclosed because of a com¬ 
pelling public need, it is my request, among others, that the 
grand jury immediately be terminated. 

Furthermore, I would like to mention, with respect 
to the question whether under the Federal Rules of Criminal 
Procedure the House proceeding constitutes a judicial proceed¬ 
ing, such that a grand jury may transmit information to it 
upon order of the Court, that the case that Mr. Wilson referred 
Your Honor to, Kilbourn v. Thompson, while, as Mr. Wilson said, 
it does throughout speak of the House of Representatives having 
judicial powers, in my reading of that decision, they were 
talking about something quite entirely different from Rule 6(e), 
as to whether or not that is then a judicial proceeding. 

In one portion of the opinion, and I think perhaps the 
only portion where the term, judicial proceeding, rather than 
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judicial powers is mention, is on Page 387 of the opinion, 
where the Court specifically seemed to have withheld judgment 
whether the House of Representatives in matters like this was 
vested with judicial powers and as such constituted a judicial 
proceeding. With respect to the term, judicial proceeding, 
the Court raised the question whether if this had been done, 
that is, if they had clothed themselves with the power of a 
judicial proceeding, whether that might not in fact violate 
the separation of powers of our Constitution. 

Your Honor, with respect to the rights of the 
Defendant, Mr. Strachan, I do want to note my objection to any 
disclosure of whatever might be in the report or in the brief¬ 
case, both in his status as a witness before the grand jury 
and in his status here as a Defendant. 

I furthermore would like to note with respect to 
the possibility of fair trial, which is everyone's pointed 
concern here today, that we are doing this on the heels of what 
has already been probably the most massive disseminated amount 
of publicity in this country's history; and I believe that it 
is particularly appropriate to realize, as Judge Gesell 
realized in a recent tapes case, in the suit by the Senate 
Select Committee for disclosure of tapes, that, as he put it: 

"A critical factor in the whole decision as 
to the weighing of the various interests involved 
here is this fair trial question." 
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He noted that even the disclosrc of those tapes 
that may perhaps be wholly unrelated to many of these Defendant! 
could generate a whole new round of additional publicity. 

I note, although we come before the Special 
Prosecutor's office, I do have the impression that the dis¬ 
closure of this information at least to the House is sought 
by the Special Prosecutor's office and, therefore, if this 
is done, if it does create the kind of publicity we fear, 
this most clearly would be Government-generated .publicity. 

Thank you, Your Honor. 

THE COURT: Thank you, Mr. Bray. 

Anyone else? 

Mr. Stein. 


MR. STEIN: If the Court please, my name is 
Jacob A. Stein and I represent Kenneth W. Parkinson in 
Criminal No.74-110. 

On behalf of my client, I object to the making public 
of the grand jury materials. The gratuitous introduction of 
the materials into public discussion will serve to sustain the 
swirl of pretrial publicity. 

I also object to the materials being transmitted to 
a Committee of Congress. To do so increases the risk of 
public disclosure and creates the possibility and perhaps the 
likelihood of an intertwining of the grand jury materials with 
the Committee's action. 
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Your Honor has entered an order promulgated in the 
interest of controlling pretrial publicity; and it deals with 
comments by counsel and the Defendants. I question whether it 
would conform and be compatible with the spirit of that order 
to place these materials in a position where the public can 
get at them. 

I move, therefore, that the materials be held in 
camera and protected from any further disclosure even to those 
who promise confidentiality. 

As a footnote, Your Honor, neither I nor my client 
knows what the contents of these materials are and we have 
no reason to believe that they would affect our position on the 
facts in any trial; but we do fear that we are going to be 
thrown further into a vortex that is well-nigh unctrollable 
at this point. 

Thank you. Your Honor. 

THE COURT: Does that conclude all the attorneys 
representing the various Defendants? 

Mr. Lacovara. 

MR. LACOVARA: Good Morning, Your Honor. Philip 
Lacovara, counsel for the Special Prosecutor. I am appearing 
this morning on behalf of the United States and the grand 
jury. 

It is our submission, Your Honor, on behalf of the 
Government and the grand jury, that the Court has the power 
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to receive the report and recommendation which was handed up 
by the foreman last Friday; and that in the circumstances of 
this matter, the Court should exercise its power and discretion 
to grand the grand jury's request. 

I would like to make one or two preliminary points 
about the status of the information in this area. 

As several counsel have observed, the Special 
Prosecutor's office did file with the Court yesterday a 
memorandum of points and authorities expressing this position. 
That memorandum was available to be served on all counsel at 
the meeting of counsel in camera yesterday but the Court de¬ 
cided that because the memorandum did discuss in a very general 
way the contents of the report, that it would be appropriate 
to place it under seal for the time being, pending the hearing 
this morning. 

We did, at Mr. Wilson's request, furnish him with a 
list of all of the authorities cited in that memorandum. I 
find myself in the unusual position of being charged with 
having given defense counsel too many citations rather than too 
few. 

THE COURT: Isn't it the fact that Government counsel 
Mr. Jaworski, requested that it be filed under seal? 

MR. LACOVARA: I am not sure, Your Honor. I wasn't 
present at the meeting myself. 

MR. JAWORSKI: That is correct. Your Honor. 
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THE COURT: That is correct. I just wanted it clear 
on the record. 

MR. LAC0VARA: The reason for that was that the 
Government, as the Court will understand, does feel it necessary 
to discuss some of the issues in the context of this report 
and recommendation. 

The additional point that I shuld make is that it 
is true, as we understand it, that no counsel for the 
Defendants -- who are the objecting parties hero- this morning 
-- have seen the two-page report and recommendaton. It is our 
understanding that counsel for the President has been granted 
access, without objection, to that two-page memorandum. 

MR. St. CLAIR: I confirm that, as Your Honor knows. 

THE COURT: Thank you. 

MR. LACOVARA: The situation is this. Your Honor: The 
grand jury, in the exercise of what it believes to be its 
lawful powers as a regular grand jury -- 

THE COURT: I would like to speak to counsel at the 
bench a minute, if you don’t mind. Both sides. 

Excuse me, I didn't meant to interrupt you. I have 
something I would like to discuss with you at this point. 

(Whereupon counsel approached the bench and the 
following proceedings were held:) 

MR. LACOVARA: I would like to make a motion that 


our memorandum be unsealed, if that is permissible. 
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THE COURT: I wanted to talk to you about this. 

A lot of people are going to be wondering, and 
rightly so, I think. Mr. St.Clair saw this, and the implica¬ 
tion might be: Well, the Judge didn't let the other 
Defendants' counsel sec it. What is wrong here? 

Do you understand? I would like to have some kind of 
agreement among counsel that certain attorneys wanted to see 
it and there was some objection. The Court was willing to let 
them see it, but Mr. Wilson has to protect his record. 

MR. WILSON: I am sorry that Mr. Lacovara mentioned 
that the White House had seen it. It was in camera. I thought 
that was part of our confidential session. I am not blaming 
Phil. Mr. St. Clair confirmed it. I haven't told anybody 
this. 

THE COURT: Yesterday we did discuss that. You were 
not there. You see why I am concerned. 

MR. St.CLAIR: I would initially have let all defense 
counsel see it. 

MR. DICKSTEIN: Your Honor, there is an additional 
problem. We are in the blind. We don't know, because we 
haven't seen it, whether this two-page memorandum, without the 
supporting accompanying documents, if indeed they are supporting 
accompanying documents, has any meaning. 

THE COURT: I understand. 

Mr. Jaworski. 
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MR. JAWORSKI: If I may comment on that. As I did 
yesterday, I, personally, feel that the memorandum is of such 
a nature of a transmittal letter as to make it entirely appropri 
ate for it to be made public, not only for counsel to see it. 

You remember I took that position in camera yesterday; and I 
take that position again now. 

THE COURT: Mr. Wilson is protected on the record 
if you have any substantial objection to it; but I would like 
to see that memorandum made public, especially in view of 
the position taken by the President here. 

MR. WILSON: Your Honor, if you should rule today by 
consent of ninety per cent of the people here that that may 
be read aloud in this proceeding today, you don’t give me my 
twenty-four hours to raise the question in the Court of Appeals. 

THE COURT: You can raise it. 

MR. WILSON: After it is open. 

THE COURT: If I decide against you -- if I should; 

I don't know what I am going to do -- you still have a right of 
appeal. 

MR. WILSON: No, but on this point I say the grand 
jury had no right to hand in two pages, much less the bundle. 

If you are going by consent of other counsel to read those two 
pages, you have taken away from me an appellate base. 

THE COURT: I see your point. 

Suppose we do this: Suppose we finish the argument, 
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the legal argument. 

MR. WILSON: You may decide in our favor, but the 


thing is over with. 

THE COURT: Right. You can't tell. 

What I think I will do, out of an abundance of 
caution here, is to give you the twenty-four hours to apply 
to the Court of Appeals, Petition of Prohibition, or whatever 
you want to file, and let them decide the matter. 

MR. St. CLAIR: The President, if Your Honor please, 
stands indifferent, as I said at the outset. It is up to 
you. 


THE COURT: The President doesn't take any position 


on that. 

I think the two pages ought to be made public. I 
have read it. 

MR. STRICKLER: Your Honor, if I may interrupt, if 
they are made public, the reason for making them public is to 
eliminate further unfair speculation. Now, the speculation 
is going to continue with respect to the bundle in the brief¬ 
case; and I don't think it is going to eliminate any specula¬ 
tion. 

THE COURT: That is a different subject matter. Those 
of us who have seen the two pages know what they contain, and 
standing by itself, I think there is great public interest in 
this. 
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I know what is going to happen. There will be 
people saying: Well, the Judge let so-and-so see it, counsel 
for the President; and didn't let the others see it. Is this 
fair? 

MR. LAC0VARA: It would be important to put on the 
record that defense counsel were offered the opportunity to 
see it. 

MR. WILSON: You can say we declined to look at it. 

I don't know whether other counsel will say that, but we decline 

THE COURT: Can I put on the record it was offered, 
you declined to look at it, but other counsel wanted to look 
at it? 

MR. BRAY: We indicated hypothetically, if we were 
given the opportunity of looking at the released memorandum, 
we would prefer to see it; but I don't think we were offered 
the opportunity. 

THE COURT: You didn't want to see it. 

MR. HUNDLEY: I took the position unless there was 
something in it pertaining to Mr. Mitchell, I am not sure I 
have the right to take a look at it. 

THE COURT: Why can't I say this: At least we can 
agree to this without naming names. That the so-called two- 
page memorandum or order or whatever it is was offered -- I 
won't have to mention names of counsel --by the Court for the 
attorneys to look at it; and it was decoined by certain defense 
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counsel and approved by others. So that that is the reason 
it has not been disclosed. We can let it go at that. 

MR. WILSON: I think you should add the others 
haven't seen it yet. Isn't that right? 

MR. HUNDLEY: Nobody has seen it yet. 

THE COURT: You can write the statement out, if>ou 

wish. 

MR. HUNDLEY: That is all right. 

THE COURT: I want the record to show.I offered to 
permit counsel to see it. I am not going to name any names. 
Certain of the defense counsel didn't want to see it; others 
wanted to see it. So nobody will be under any misapprehension. 

MR. DICKSTEIN: The record will stand as to what the 
positions of respective counsel were; but lest there be some 
misunderstanding,it was stated, I am not sure as a hypothetical, 
that ninety per cent of the defense counsel might agree with 
the proposition that the memorandum should be disclosed to the 
public. 

Speaking for Mr. Colson, I know that was not our posi¬ 
tion. 

MR. WILSON: I said, if. 

THE COURT: This is very important, gentlemen. We 
don't have to rush this. I would suggest that you legal minds 
get together and prepare a statement that is fair to everybody 
and when we come back from lunch, the statement will be all 
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settled and I will read it, so there won’t be any misunderstand 
ing by anybody. 

MR. WILSON: All right. 

THE COURT: That is the way to do it. 

MR. HUNDLEY: All right. 

THE COURT: I don't want to start ad-libbing. If I 

make a misstatement, you will jump up and object, and this one 

will object. 

MR. GREEN: Would you contemplate an adjournment now? 
MR. HUNDLEY: Could you let him finish? 

THE COURT: Oh, surely. 

MR. WILSON: We would like to masticate at lunch what 

he said. 

THE COURT: We will take a little longer lunch hour, ■ 
if you want, so you can get together in the room and agree 

upon a statement. You don't have to mention names. 

MR. HUNDLEY: We will agree. 

MR. DICKSTEIN: Thank you. 

(Whereupon counsel resumed their places and the fol¬ 
lowing proceedings were held:) 

THE COURT: Pardon the interruption, Mr. Lacovara. 
Let's proceed. 

MR. LACOVARA: Thank you, Your Honor. 

The two basic propositions that we would advance to 
the Court this morning -- and as I listened to the arguments, I 
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am not sure that at least the first one is seriously in 
dispute -- are these: 

First, that a regular Federal grand jury does have 
the inherent constitutional power to submit to the Court that 
impanels it something other than merely an indictment and a 
no-true bill. 

In fact, Mr. Wilson's argument, as I understand it, 
and I hope I am doing justice to it, recognizes that Federal 
courts and Federal grand juries around the country do in fact 
have a practive of receiving such reports. 

We think it is significant that even in this Circuit, 
in the most recent authoritative decision by the Court of 
Appeals on the procedure to be followed by Federal grand juries 
the Gaither case, in 1969, with which every District Judge 
and prosecutor is familiar, the Court of Appeals for this 
Circuit stated that grand juries, regular grand juries, even 
today, in the language of the Court, "have the power to return 
presentments to the Court, even if those presentments do not 
constitute an indictment." 

THE COURT: Here is what that case said, taking an 
excerpt out of the opinion in the Gaither case you mentioned, 
413 F. 2d 1061: 

"Even today grand juries may investigate, 
call witnesses and make a presentment charging 
a crime. However, the presentment, even if 
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otherwise an adequate charge, cannot serve as 
an indictment and hence initiate a prosecution 
under the Federal Rules of Criminal Procedure 
until approved by United States Attorney." 

That was one of the questions they had. That is the 
language of the Court of Appeals in that case. 

All right, you may go ahead. 

MR. LACOVARA: That is correct. 

From reading that decision, you no doubt saw the 
citation that this Court of Appeals gave to the Fifth Circuit's 
en banc decision in the United States v. Cox, where this issue 
was in dispute; and the majority of judges on the Fifth 
Circuit stated that the grand jury had the right to return in 
open court, even prior to its discharge -- which was a point 
raised by one of defense counsel -- some sort of accusatory 
document that did not constitute an indictment in that case 
because the United States Attorney refused to give it the 
substance of an indictment by signing it. 

The Cox decision and the Gaither citation to it were 
also at the heart of Chief Judge Roszel Thomsen's decision 
up in the District Court in Baltimore to permit the very same 
kind of activity to take place. 

That grand jury before it was discharged and before 
it had completed all of its business announced that it wanted 
to make a report to the Court in the nature of a presentment 
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accusing certain individuals of misconduct, nameing other 
persons who were not allegedly involved in misconduct but had 
in fact been targets of misconduct. Relying on the Fifth 
Circuit extensive analysis of the common law powers of a 
Federal grand jury, codified by the Constitution, Judge Thomsen 
held that Federal grand juries do have the constitutional 
power to decide the form in which they will report back to the 
court on the results of their investigations. Judge Thomsen, 
therefore, received that report and, in fact, fi-led publicly 
a summary of the charges that the grand jury had returned, 
even though they ^id not constitute an indictment. 

The other forms of grand jury reports that have been 
approved by other Federal Courts are also significant. 

The type that I have just referred to as reflected 
in Cox and in the 1970 decision of Judge Roszel Thomsen are 
reports by Federal grand juries commenting on general matters 
of public concern. 

Just a few months ago the Court of Appeals for the 
Fifth Circuit, after noting the considerable historical data 
supporting the notion that regular Federal grand juries have 
the power to make reports and not simply to indict or stand 
mute, allowed such a report or portions of it which the court 
found related to a Federal interest to remain on the public 
record. 

That was only a few months ago. Your Honor. It is the 
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1 latest decision of which we are a\>rare. 

As counsel for Mr. Mitchell has stated, Chief Judge 
Bryan, now a Senior Judge of the Court of Appeals, held in a 
very similar case some years ago in the Eastern District of 
Virginia that it was, in his language, wholly proper for that 
Federal grand jury to recommend to the court that it make 
available the evidence that grand jury had heard to other 
government officials, there, prosecuting officials of the 
State of Virginia, and the Court did, in fact, grant the grand 
jury's request, with the caveat and caution to the local 
prosecutors that they try and use the information as far as 
practicable so as to minimize any impact on the Federal criminal, 
proceedings which were then pending. 

It is my inderstanding that in this case, as well 
as in Judge Thomsen's decision in Maryland, the grand jury had 
not been discharged and had not yet completed all of its 
business at the time it returned that report and requested the 
transmission of the evidence. 

I might point out in that context that this grand 
jury, the June 5, 1972 grand jury of this Court, has returned 
an indictment and in a sense, although the grand jury has not 
been discharged and although it does have some business or 
may have some business before it, it has not acted before the 

I return of a formal indictment, naming the movants whose counsel 
are here this morning to object to the receipt of that report 
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and the honoring of that recommendation. 

We think that demonstrates rather clearly. Your Honor 
that as a matter of constitutional power, this grand jury was 
acting within the scope of its lawful authority. 

Counsel have raised a question of practice in the 
District of Columbia and have suggested that sine 1911, at leasjt 
it has been the practice of the District of Columbia not to re¬ 
ceive reports of that sort. 

I am not, personally, familiar with that practice. 

I will accept counsel's representation that it has not been 
the practice -- and I underscore that word, practice --of 
grand juries in this District to return such reports. 

Nothing in the case cited by counsel for 
Messrs. Haldeman and Hhrlichman, however, supports the notion 


that the Court of Appeals for this Circuit has forbidden the del 
velopmcnt of such a practice; nor is it fair to argue in this 
case that allowing this grand jury to submit this kind of re¬ 
port in this over-all setting would betoken the advent of 
an undesirable practice. 

What seems to have been lost sight of at some point 
in the arguments this morning is that we are dealing with an 
unprecedented situation. Your Honor. This is the first time 


in over a hundred years that the country has been faced with 
the prospect of an impeachment investigation, trying to 
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dctcrming whether there are pounds for impeaching the 
President of the United States. 

As the Court well kno\v r s , this grand jury has been 
investigating matters and has returned an indictment which 
seemed to bear on that question. We believe it would be un¬ 
thinkable under our system of Government for this Court or 
any court to hold that this grand jury must remain mute when 
it feels it has heard evidence which is material to that 
question. 

There is no attempt here, as Your Honor knoivs, to 
intrude upon the responsibilities of any other branch. The 
Court is familiar with the nature of this particular report and 
can determine that there is no usurpation intended or worked 
by this grand jury. 

The 1911 decision by the Court of Appeals in the 
Poston case, on which counsel have relied, involved not the 
practice of a Federal grand jury in the District of Columbia 
or, indeed. Federal grand juries anywhere else. That case in¬ 
volved only the question whether the return of a very critical, 
malicious, it was alleged, report by a state grand jury in 
Virginia violated Virginia rules on the proper scope of grand 
jury activity. The Court simply held that there was no privilege 

m a libel suit for wilful causing of the circulation of that 
report. 

I come back to the Gaither case. Your Honor, which 
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in light of the intervening developments in Federal Courts 
has expressly stated in this Circuit that Federal grand juries 
do have the power to return accusatory presentments, even 
though, as the Court will be able to determine, that is not 
what is at issue in this case. 

Counsel have also suggested that the Organized Crime 
Control Act of 1970, which does provide certain procedures by 
which a new institution, a special grand jury can provide re¬ 
ports on organized crime conditions or public corruption con¬ 
ditions, somehow implies that regular grand juries -- the 
grand jury whom I am representing this morning — do not have 
any such inherent constitutional power. 

That argument, I suggest, does not withstand analysis. 
Just the single proposition that was cited in the Senate 
Report in the 1969 report on the proposed legislation was 
Judge Weinfeld's 1953 decision in the application of United 
Electrical Workers case, which involved extremely different 
facts, which involved an accusatory presentment charging that 
the grand jury had overstepped its proper function in leveling 
charges of, in effect, perjury without indicting any persons, 
and which made specific recommendations to a Federal administra¬ 
tive agency about what action it should take, and to Congress 
about what legislative changes in delicate areas of national 
policy it should make. 
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Nothing in the report before the Court this morning 
goes to that extreme. As I have said. Judge Weinfcld's deci¬ 
sion, with all due respect to him, has not been followed by 
any later Federal decision that I am aware of passing upon the 
power of regular Federal grand juries to submit reports to the 
courts that impanel them. 

Nothing in the 1970 Organized Crime Control Act was 
intended to deprive regular Federal grand juries of this power 
that the courts over the last twenty years have,sustained. 

Only this morning, Your Honor -- and I apologize to 
the Court -- wc discovered some legislative history on that 
bill. I have made a copy of that available to Mr. Wilson at 
the outset and I have copies for other counsel, as well. 

In that report, Congressman Poff, who is now, I 
believe, a Justice of the Supreme Court of Virginia, and avIao 
at the time was the Floor manager for that bill, shortly before 
it was passed by the House and enacted into law, made the 
following statement which, with your indulgence, I will read 
to the Court, in explaining the statutory provision to give 
special grand juries under certain procedures the ability to 
file reports in this area. 

I quote from Volume 116 of the Congressional Record, 
this is the Daily Copy, Page II-907, October 7, 1970: 

"The United States Supreme Court has indicated 
that Federal grand juries, like their early English 
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and Colonial predecessors, may issue reports as 
well as render indictments. See, for example, 

Hanna v. Lash, 363 U. S. 420, 449, 1960; Jenkins 
v. McKcithen, 395 U. S. 411, 430, 1969. But the 
precise boundaries of that reporting power have not 
been judicially delineated. For this reason, the 
authority to issue reports relevant to organized 
crime investigations has been specifically conferred 
upon the special grand juries created by this Title. 

The Committee does not thereby intend to restrict 
or in any way interfere with the right of regular 
Federal grand juries to issue reports as recognized 
by judicial custom and tradition." 

We believe that that. Your Honor, should put to one 
side any implications that might be drawn from the 1970 
Organized Crime Control Act. 

We think it is clear, then, that the Court has the 
power to receive the report from this grand jury and to act 
on its recommendation. 

Whether the Court should exercise its discretion to 
do so in this case is, I believe, the more troublesome issue, 
although we have made a strong submission stating our position 
that the Court should exercise its discretion to receive this 
report and to grant the grand jury's request. 







FOIA # 58707 & 58708 (URTS 16380) Docld: 70105980 Page 70 


The factors that courts, including the District Court 
in Maryland and the District Court in Virginia, and the Fifth 
Circuit, have pointed to concerning the factors that should 
he considered will all illustrate why the request of this grand 
jury should he adopted. 

In open Court I feel it not appropriate to discuss 
the specifics of this report, to show how those factors would 
be advanced by granting the grand jury’s request. But the 
factors include such issues as whether the report is an 
accusatory document, whether it will circulate charges which 
have not yet been brought to public attention, whether any 
persons who may incidentally be mentioned will have no other 
forums or remedies in which to protect their rights, whether it 
relates to a matter of profound public importance or is simply 
a private controversy. 

Those are the issues that the courts have looked to. 
Applying that calculus in this case. Your Honor, I believe there 
can be no question that the need of the House of Representatives 
to receive the information that the grand jury has submitted 
to the Court must be considered of supervening importance. 

This, obviously, is the judgment of the grand jury 
because they submitted the report to the Court. 

There is specific precedent. Your Honor may or may 
not have been aware of this in your hypothetical to Mr. Wilson, 
but in at least one instance a grand jury has made charges 
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about a sitting Federal Territorial Judge, who was subject to 
impeachment by the House of Representatives. The grand jury 
requested that its charges be sent to the House of Represcntati 
of the United States for the House to discharge its constitu¬ 
tional function to determine whether the charges were substan¬ 
tiated. That happened in 1011, and the House of Representative 
does today, to the best of our knowledge, in its precedents 
recognize that as an appropriate measure of cooperation between 
the branches of government, which are not at war but in coop¬ 
eration . 

The counsel for the President this morning, 

Mr. St. Clair, has stated that the President has authorized 
and directed him to make available to the House any of the in¬ 
formation that the President has submitted for use by the grand| 
jury, and the question thus arises whether there is any longer 
any dispute here. 

We state that it is still an important question and 
that there still is a supervening need for the grand jury's 
request to be observed. As the Court will determine, the 
President's directive to counsel may not necessarily be co¬ 
terminal with the content of what the grand jury has asked this| 
Court to transmit. Therefore, that decision does not in any 
sense of the case moot the issue that we are before the Court 
here to discuss this morning; nor, I suggest, are the constraints 
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of Rule 6 of the Federal Rules of Criminal Procedure an 
obstacle to granting the grand jury's request. That rule 
codifies the general condition of secrecy of grand jury proceed¬ 
ings. That rule, of course, has never been absolute and there 
are exceptions that are expressly provided for in the rule and 
the decisional law recognizes other exceptions. 

The learning that can be distilled from the rule and 
from the case law, including the decisions such as Judge Bryan' > 
decision, passing on almost an identical legal question in much 
less compelling circumstances, is that whenever the public 
interest to be served is greater in disclosure than it is in 
secrecy, the court has the inherent power, which is codified 
in Rule 6, to make that grand jury material available. 

So counsel have focused on the question whether a 
proceeding before the House Judiciary Committee comes within 
the ambit of the rule, which talks about releasing grand jury 
material for cause preliminarily to or in connection with a 
judicial proceeding. 

Several points can be made on that subject. Your Mono :■ 
One is that it is unthinkable that in promulgating Rule 6(e) 
the Supreme Court or Congress -- in not attempting to modify 
or abrogate it while it lay before Congress prior to its effec¬ 
tive date -- intended to cut off the right of a Federal grand 
jury which has heard evidence on the most profound issue of 
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Federal concern to make that evidence available through the 
proper judicial forum to the institution which is explicitly- 
recognized in the Constitution as having primary responsibility 
for passing on evidence of this sort. 

Nothing in the rule can be read to say, for example, 
that the court has the power to make available grand jury in¬ 
formation in an accident case, where someone slipped on the 
sidewalk, because that I'/ould involve a judicial proceeding, 
but that court and grand jury must stand moot and decline to 
make available evidence of this sort to the Committee on the 
Judiciary of the House of Representatives. 

Beyond that, Your Honor, as the cases that we have 
in fact cited in our memorandum, and in fact the citations were 
included on the list that we did provide to Mr. Wilson, includ¬ 
ing Doc v. Rosenberry, one of the cases to which he referred 
this morning, those cases show that what constitutes a judicial 
proceeding for purposes of Rule 6(e), even assuming that rule 
is somehow working some constraint or may work a constraint on 
the Court's power, the scope of the term, judicial proceeding, 
must be flexibly construed, as it lias been. 

We have cited to you and to Mr. Wilson a very recent 
decision of the Court of Appeals for the Seventh Circuit saying 
that the public interest in disclosing grand jury material was 
to be advanced by making this information available to a 
Chicago police disciplinary proceeding, in nature of a judicial 
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proceeding, although not yet before the courts. 

It is hardly imaginable. Your Honor, that Rule 6 
allows a grand jury to make available evidence in a disciplinar 
case of that sort and requires this grand jury in this Court 
to ignore the evidence that the grand jury suggests is material: 
to the inquiry of the House of Representatives. 

Beyond that, there have been some discussions of what 
constitutes judicial proceedings for one purpose or another. 
Kilbourn v. Thompson, of course, was a contempt.case. We are 
concerned here about impeachment, which is specifically recog¬ 
nized in Article I of the Constitution. 

The House is given the sole power to impeach and the 
Senate is given the sole power to try impeachment. The grounds 
for impeachment are the alleged commission of treason, bribery 
or other high crimes and misdemeanors. 

If the House prefers its charges, the charges are 
tried before the Senate sitting as a Court of Impeachment, on 
their oaths just as a jury, with the Chief Justice of the 
United States presiding. 

It would be an unreasonable and unrealistic construc¬ 
tion of Rule 6(e), we submit, to take the view that within the 
broad scope that has been given to that rule to make available 
grand jury material where the over-all public interest is bette 
served by piercing the normal veil of secrecy, that the 
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impeachment process which is of such tremendous importance to 
the country nay not have access to this material. 

Counsel have also raised a question that is of concern 
to the Court, of concern to the Government, as well as to them 
and their clients. That is the issue of pretrial publicity and 
the effect that honoring the grand jury's request may have. 

It is important in this context, I believe, to take 
into account the situation in which we already find ourselves 
and in which we will be inevitably, irrespective of what happens 
this morning as a result of these arguments. 

There has been already a vast amount of publicity. 

No one can deny that. The publicity, however, is not of the 
kind that has been accusatory or inflammatory or one-sided. All 
of the parties to these disputes have had the opportunity to 
state their positions and have done so in public forums. 

All the Supreme Court has held on the question of 
pretrial publicity is not that the Court should endeavor to 
get jurors who are ignorant of what is going on in the world 
around them. In fact, that might be the worst kind of jury to 
have in any case, a jury that was so ignorant that it could be 
found that they never read newspapers or never watched television. 

What the Court has said is that the trial judge must 
try to impanel a jury of persons who can lay aside any impressions 
they may have from what they have heard outside the courtroom 


and decide the case only on the facts in court. 
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Nothing that has gone on so far. Your Honor, we be¬ 
lieve, has endangered the ability of this Court at the proper 
time to select an adequate and impartial jury that can try the 
Defendants whose counsel are here this morning. 

Beyond that, the question of publicity has to some 
extent been rendered academic because of the President’s state¬ 
ment that he will in fact supply all of the evidence to the 
House Judiciary Committee that has been made available to the 
grand jury. So that to the extent that anything in the report 
that this Court has received from the grand jury includes that 
kind of material, it will be before the House anyway. To the 
extent there arc other items, the Court will be in a position 
to decide whether they would add so incrementally to the 
publicity that the Court should deny the grand jury's request 
to make available what it has heard and what it has received. 

We finally would say, Your Honor, that it is prematur 2 
to consider the speculative possibilities about pretrial publi¬ 
city as a ground for suppressing this report, which is a communi¬ 
cation from the grand jury to the Court with certain recommenda • 
tions. 

As the Court of Appeals for this Circuit has made cleai 
in accord with the decisions of every Circuit, as, indeed, 

Judge Gagliardi has recognized in the case involving 

Messrs. Mitchell and Stans, the proper time to assess pretrial 

publicity is at the impaneling of the petty jury. That is the 



FOIA # 58707 & 58708 (URTS 16380) Docld: 70105980 Page 77 

85 

• 

only time to determine whether pretrial publicity has become 
prejudicial and whether that prejudice cannot be cured by 
some other remedies, such as a continuance or the normal 
method of scrupulously screening the veniremen to determine 
whether they can in fact lay aside any impressions they may 
have. 

It is quite premature, on March the bth, to suppress 
this report, while the House of Representatives is actively 
at work considering this question of vital importance to the 
nation, as counsel for the Committee and the minority and 
the President have acknowledged today, and to delay these 
proceedings, this report until the time of trial, which 
Your Honor has indicated will not begin until September. 

There is an accommodation between the rights of the Defendants 
here and the rights of the people speaking through the grand 
jury and speaking through the House of Representatives. 

There is no conflict. There is no inevitable 
prejudice to the Defendants. If the Court grants the grand 
jury's request that this material be transmitted to the 
House forthwith, we submit that the issue of prejudice may 
well, as the Court of Appeals has said, in Jones v. Gasch, 
evaporate by the time the Court actually proceeds to impanel 
a jury for these Defendants. 





Sokal 

follows 
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THE COURT: Thank you, Mr. Lacovara. 

In view of the conference we had at the bench a 
while ago, I am going to recess for lunch until a quarter 
after two, so you gentlemen can get together in the meantime 

MR. LACOVARA: Thank you. Your Honor. 

(Whereupon at 12:40 p.m., the hearing was recessed 
pursuant to reconvening at 2:15 p.m. of the same day.) 
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ATTgRMOOB SESSION — 2*15 p.n. 

the COURT: All right, has anyone prepared anything 
for the Court? 

HR. STEXMi If the Court please, Z believe there are 
independent statements that have been prepared. I can give the 
Court nine if Tour honor pleases. 

As an attorney for Kenneth «. Parkensen, Z de not 
choose to inspect the Grand Jury neterial and X object te any 
procedure which would cause or permit the contest* te tspans 


m COURTi That is year stats—ot, correct? 

MR. STBIN: Tee, sir. 

MR. WILSON: Tour Honor, Z hope that you will aneapt 
ay as sura ness that in our failure to pre pa re sew thing is not 
intsndad to bo a diaoourteey to the Court. «s want to antertaii 
a quite technical position. 

TEX COURT: Z understand your position. 
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ns OOUKt you know tiw Court hu offered to allow 
you to imopoot it. that lo oorrect, Isn't it? 

MIU «MBt X understand that. Tour Honor. 

THA count All right. Anybody also? 

HA. OXCKSTSlXi Sidney Dickstoin on behalf of 


Our position with r e s p e c t to this t o o p e gs document 







ho called upon to fornulate a position with r sops o t to dlssoiatoa 
ties or disclosure of this d a sn —it or its aoo as paa ylng notorial 



THE count Thank you. 

Mr. Buadloy? 

ME. HUVOLXTt Por Mr. Mitoholl, to reststa it briefly, 
ue uould urge if thorn is anything in it that pertains to hia 
that it ha expunged, xf there is any us Serial in tha briefcases 
that uould fall within Brady material, X feel that should ho 


Other than that, X don't think there is as tf materiality 
in my rurisw of tha doeunsat or contents of the suit eases. 
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MR. 




X w John Bray for Gordon 



» ot ooaaMl far Garden *trachea in ha ****** to any 
publication or disclosure of the natters bafere ths grand Jery 
•Wat than legally permissible dleolooaro to defanee eeaaeel, 
hlaonlf, a m a in * ns, personally. Sash objection s at sai l s to Un 




relating to Oread Jary t e or o c y and odoo roo publicity. 


tin trn p ng s report only to in imam ay sal f and the Coast no an 
advocate before the Court for the per psn e of not to* none apostflo 
objections. 7 specifically sh e e ld note X ooald not oven esnosnt 




ns COURT I Bo yen vlnli to 


All right, with this 
er sll ef the 
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Tm COO iff i Tha aaa w« your cllast. 

MR. BRATi That la correct. 

TIB COURT I Han bin, tall Ida ka if Mfe to diaclaoa 
it to mmyamm, any part or all of it. Tm will ham a rlfkk to 
aaa that r eport. All right. 


HR. IACOVXRAx Tear Honor, for the Goveminent, aa tha 
raoard will be clear, it la the Government's poaitlon aa bakaIf 
of the Grand Jury that aa ham no objection if tha Court wiatee 

Furthermore, aa tern no objaotlan to tha Court 1 a filing 
publicly tha aanorandua of tea that ana aubnitted yaatarday or 
to tha Court'a waking it available to aeonoal under aaal. Ha 
ham oopiaa available today for aarrloa on oounaal if they wish 
to receive it. 


MR. HXXJONt Tha response which X made to your inquiry 
aa to whether wa had anything aaa iatandad to be United to a 
courteous response that aa didn't prepare anything. X did not 
go any further and new want to go further. I realise what aaery- 
body also la covering and X want to eemr it, too. 


FOIA # 58707 & 58708 (URTS 16380) Docld: 70105980 Page 83 


9t 

He don't wat to m either paper, either the suit cam 
or tha doewnat sa^tratalf or together. Thor# an no qualifies- 
tlona on our polite deal oration. 

Since X walked around here, X have rebuttal arguaaent 
to nake. Jute you randy to bear it? 

TH2 COUTRT : Tea, X would ilka to bear it. 

MS. WILSON i X want to begin by dlecm*ela« the ary*- 
vat of Hr. Laoevara. Ha la a good lawyer, be aade a feed 
aryiiBaat, it's the first ties I heard him make an arguaant and 
X knew what wa are la for aaw free here aa set througheat the 
whole trlal> bat X want to work hie ewer jwet a little. If X nay. 

X think ha said that Waiafeld had net bean cited with 
approval by any cou rt , la that net what yon said. Hr. LaeoeamT 

MU LACCVAKkt X bellow# tha reoacd will shoo that X 
aaii hie daoialoa had not haea fallowed and ether coarts haws 
allowed Grand Juries to safcelt and file reports. 



it is relied span by the District Judge — 


that la in ear latter. Your Baser — aa Pay* 34S of 23 f. Sapp, 
be cites with approval. Tha Cironit Court of a p pe al s far the 
Sixth circuit in affireiny it ia 450 P.2d approves tha lower 
court's decision ia its entirety. 

X could continu® an with a aunhsr of oth e r eas e a , it 


he that Hr. huarara and X would end up na 


but at least X can 


X 
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the boot District JMfia in 

if 2 wander sway 


Waiafald r who ss wa all 


fl 

is OM if 


«P# osllod *y attantion to tho 


is Haw York Jntqm Weinfald/ln 14 


for a 
happened to 
ftet that 

had boon 
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two cases that Judge Poff relies upon but X have got then here. 

Let me tell you what Judge Poff says these cases hold. 
This is what Nr. Lacovara read: 

"Whereas the release of reports by grand 
jurors at the end of their terms is common 
practioe in some districts. The matter rests 
upon precedent and the court's discretion rather 
than upon statute. The United States Sup r eme 
Court has indicated that Federal Grand Juries 
like their early English and colonial predeces¬ 
sors may issue reports as well as render indict¬ 
ments. See Hannah v. Larch*, and Jenkins ▼. 

McKeef (phonetic spelling). Bet the precise 
boundaries of the reporting power have not been 
judicially delineated." 

X allow a lot of liberties to be taken with advocacy 
because X take them myself, but these two eases are civil 
rights cases in which the lssee was as to waht protection a 
witness would have In the ease of an investigation, whether he 
could have counsel present, whether he could bo cross-examined. 

The Supreme Court in going back to the traditional 
practioe of what they say is the oldest and perhaps best known 
of all investigative bodies, the Grand Jury, and it goes cm for 
half a dozen lines and then says: 
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la tills « judicial proceeding or is this a legislative proceed¬ 
ing* There isn't fete slightest doubt about it # cases say tills 
is a legislative pr oceedin g. 

It fete ope*!*? X talked aboat the risk of safe fsttisf 
a fair trial, a tela? test Tear tenor Is vary appr eh e ns ive of, 
east to guard spa Is at fete possibility of fete o p ps a lfes occurring. 
Citations of authority, fu ji r ea n Court or otherwise do safe help 
as saohta this point. Those things have to he d e ci de d ad tea. 
You saver have fete sans situation twins. The sore foot that 
a juror nay bo able to render a verdict according to fete Cants 
as be tears than and fete lav as fete Court gives than which in 
boilerplate question sad to white ft tinea act of a be s te a d yea 
gat fete an s w er , yea. That night naan one thing in fete oo nta n fe 
of on ordinary criminal case, could naan as entirely different 
thing in the context of this highly publicised ease. I han't 
think there la a p u re es in thin roan who will not indulge in 
fete neat eatress hyperbole la saying that fete pabXicifey in this 
ease has i xs aedad anything that aver happened alaae fete world 
began — unless it was fete creation of fete oarth on fete first 
se ven days, X an not sere. X sausd like Senator Xrvfta and X 
don't want to. 

pretrial publicity fans the point of Mr, Loeewava, X wont fen 
pay *y respects to fete gee tl o an s from fete Kill. X an glad they 
sane. They supplied no with a miatiar of th ou g hts X want to talk 
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individual, a fina lawyar. 


, cannot give 


ba a leak. Thia la understandable. 


faal that 


aa mm it with tha Irvin 


MMabara of that 


wfcioh Z 


thay amid, that thara ware not to ba laaka 


. hat thia 


into tha offloaa of tha 


ara sitting on tha Cosatiktae and try aa thay 


laaka. And for anybody to stand up horn 
to Unit it to thia, tha fivo a i**! 


faith, Z question his 


iy no am 


• x don’t 

/ 


vith reality. 



y are, am going to do this job alone. 
2d bunan beings on the Hill will knenr 


Within 49 


of thia 
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nit «w». And X am not eayiny anythin* ran* wit* it, 1 mi 
]w>t aayin* it can't be belpod in a mm «f this liM. 


in tbn aberrant, they Ibm yet tn bn giwen tbn Met. And Cor 
Mr. Doer tn any in nil fan* fnitb that tbn ntaff in «ninv to 
loan it only if aaannnary Jont can't happen, that in all. 



and if «n an ant delay anythin? nlan today, if wa’rc 


not ooarlaoiay Year H ono r today, if TOnr H ono r nine ayainnt no, 
wo arc Baking a r on ord that if tbin done look and it dona 
prejudice an, tbn trial Jndyn woo warned of tbin tbn a—m 





Z deal with bin on tbn baaio 



Z 



tine booio of a venr 
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erudlt* y»t confusing argument. 8c has built an Impeachment 
process op proceeding up to the point whore out coms everything. 
X sat and waited for hi* to say ha could suspend the doe process 
clause. He hasn't found it necessary yet to do that but with 
hia skill X predict sene day wa will hoar that other provisions 
of the Constitution haws bean suspended in favor of this very 
hi*h west favored, if X could see that term, provision of the 
Constitution involving impeachment. Be knows better than X do 
because he has bean on the Committee for the Federal Rules, he 
knows that the Federal Rules have a fores and affect of the law. 

Ha la asking Your Honor today to rule that in an 
inpanahnant case you don't have to pay any attention to this 
Rmle ((e), la what ha is saying. Ha la saying this proceeding 
hss cone to the point where statutory objections snooted pursuant 


acccnplish this purpose. 

X hope, and X an not speaking about inpeaohnant, X an 
hoping that we never erne to the point where so-called exigencies 
of the situation are so prevailing and so overwhelming that they 
will override statute and constitutional rights of defendants In 
a criminal ease. 

THE COURTt Let me interrupt you a second. You have 
been spanking on behalf of your clients. What do you think of 

W7 > 

the position taken at the request of the President by 
Mr. St. Clair, his lawyer, the position he took here this 
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m**i*9t *** «a fmm ham to toy about tlbat? Bn't yon thXnk 
tho rmitek boa a lot at ataha in thii nattor? It it>w»t 
h*m a tor loot objoctloo, It t|>tif ton, to tonitv thio 
whatoror I fcaao to tkt Oeraittoo aod tot is tho ooo 
apparoatly primarily laooload im this oo-oollod i-ptttlnot 

®wit 

U) TBS COOBTi Z pat yet on • good spot. 

nu MZXMi Too kootr It ia not tho flrtt tlto Z koto 



•B tooodoy. Z doo't aaro what tho p o t i t loo of tho Whlto Ooooo 
it, I to not worktop for tho Whito Hoooo # Z oo oorkio« for 




intorooto Mr. St. Clair ooo do what ha oh ooooo without op t> tutor 
to hia aod eortaialy ho ioo't gmlmg to bow to wo ao ho indioatod 



This idoo that oattoro boforo a ©road Jury doo't 1 oolwdo thia 
hook of dooaooHita. Moo Too orooo haa aoatorod tM# aot Z bopo 
Too will forritoo to if Z pot a littlo icing to tho ooko. 
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What are setters bafore tha Grand Jnry? 


talks? 


takas th* oath? 


to lunch? 


if a 


is shown him and is it 


that tha 


is aslnqr tha Grand Jury 


that 


fat bafora tha Grand Jury? That went sat 


about tha yaar yaa and X warn Assistant District 


Attoraays, «a had to aat it sat* 


So yaa can yss san s that 


X taU yaa what X aoald Ilka to raad , X weald like to 


eoflbgoy of tha transcript 


Jury whan thay 


its. Can we saa that? 


TH* COOWT; X don't think X 


Nk. VXLSOMt Ton faal like X did 


m COGJHPt Ton knew , I think yaa 


afo, Mr. Wilson f tha old sayinc is fat tha fasts and 


law will taka oara of itaalf. 


MR- MILS OH: Wall X also haard a lawyer say* TO 


with tha law, fine na two food wil 


». Isn’t 


t X think so. 


X can’t imagine that Mr. 


la really 
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Batter* Z oaa't even take hie seriously. 

Z think z enabled on and Tear Honor Is awfully patient 
with no as yon always are, bat I nay haws a n o ther ease or too 
Z would like to mention before Z sit down. 

To* know, Frank and I watch everythin? that goes on 
la the courtroom that no can. Tea had 433 f.M ay an the bench 
this morning, its was rt a r t I why. The only thing we coaid find 
in there that is relevant is D.S. v. Howard, rage 1. Did Z 
pick the right one? 

ns COURT j Tea are the one that is spe aking , Z an 


MB. wzlsomi The ward i^eaetaent ie weed in there 
bet the ward '-mirtfrintf ie the l-|-mrVTnt of witnesses net 
this impeachment proceeding. X don't believe Z had to mantles 
that bat at least Z want yea to know we did oar boawweck. 

Finally, addressing Tear Hsnsr, yea spoke abort the 
™ getting dosemaats free the Grand Jwry. I guess yea bad in 
wind in re April 1954 Tara Grand Jwry 239 F.24, 243. Z will 



rapert to the Grand Jury the taxpayers ware ragwired 
i» criminal pronawwtloas based upon indictments to 
smalt indictments before they can obtain a Tioarlag 
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la the trial court on violations of their 

coast i tut Iona1 righto. For non in civil p r o ce ed- 


hy a Grand Jury subpoena « 
Fifth — sartaawts ,» 


in a civil 



it violates the 



violate 




tad Fifth 
Fifth 



well, the Court wishes to congratulate each of 
attorneys on all sides of this case. Z know all of yea 
dons year homework and dsns it well. Zt is always a pi 


(Adjourned at 2tif p.e.) 


CEHTIFICAf* 
Zt is certified the 


official 


ript of proce e d ings indicated. 
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Official Reporter 





